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If your employee crashes while texting, your business may also get totaled.

jack garson

How many bosses encourage their employees to drink and drive? Worse, how many pour their colleagues five shots of 

tequila before they set off on company business? in a sense, plenty. 

diStractiNG eVideNce
A South Dakota motorcyclist, Randall 

Helwig, sued Old Dominion Freight Line 
of Virginia, alleging that a company truck 
driver was distracted by an onboard message 
device used by the company for communi-
cating with drivers. In the July 31, 2009, 
collision, an Old Dominion truck struck 
Helwig’s motorcycle, sending him fl ying 165 
feet up the highway. The lawsuit accuses Old 
Dominion of encouraging drivers to use the 

If your employees are texting while driv-
ing, they might as well be drunk. Blitzed, in 
fact. The risk of a collision increases by 23 
times when you go from driving responsi-
bly to texting while driving. And the law is 
catching up. Increasingly, state law prohibits 
texting, talking on a hand-held cell phone 
and other distracted driving. But further 
danger lurks around the bend. Crash vic-
tims are fi ling multimillion dollars lawsuits 
against employers of dangerous drivers.

tweet justice

“Distracted driving produces 
almost 80 percent of all crashes.”

THE LEGAL EDGE
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Does your insurance company really  understand your 

Technology or BioTech risks?  

Has your current agent or broker offered you?
  > Errors and Omissions Liability
 > Cyber Security and Privacy Coverage
 > D & O Liability
 > Fiduciary Liability
 > Media & Communications Liability
 > EPLI

HMS represents all the major technology carriers and 
will match you with the one that provides your firm with 
the greatest value.

Does your insurance agent 
understand the special risks 
associated with:

> Software Development
> Website Design
> IT Staffing Services
> IT Security Services
> Systems Integration
> Electronic Manufacturing
>  Telecommunications & 

Connectivity Services
> Technology Consulting
>  Bio Tech and Life 

Science Operations

Managing Risk, Protecting Assets, Achieving ResultsManaging Risk, Protecting Assets, Achieving Results

For more information contact 
Chuck Wise at (443) 632-3430 
or cwise@hmsia.com

410-337-9755 
www.hmsia.com

A business 
retirement plan 
may actually save 
you money.

RiverBay Investment Group
Tom Spottiswood, CRPS®
Fundamental Choice Portfolio Manager

9841 Washingtonian Blvd., Suite 320, Gaithersburg, MD 20878
Tel 301-355-6676  •  thomas.spottiswood@wfafi net.com
www.riverbayinvestmentgroup.wfadv.com

Investment and Insurance Products:  NOT FDIC Insured  NO Bank Guarantee  MAY Lose Value
Investment products and services are off ered through Wells Fargo Advisors Financial Network, LLC (WFAFN), Member 
SIPC, a registered broker-dealer and a separate non-bank affi  liate of Wells Fargo & Company.  RiverBay Investment Group 
is a separate entity from WFAFN. ©2009 Wells Fargo Advisors Financial Network, LLC  0509-4701A [76680-v1] 06/09

Watch Tom Spottiswood host 
“Money Matters” 6:30 p.m. 
Fri/Sat/Sun on Comcast Channel 16!



messaging device while driving. The com-
pany denies liability, but may have to pay 
signifi cant damages. 

A salesman for a lumber company, Dyke 
Industries, was driving a Ford Explorer on 
the way to a business meeting while talk-
ing on his cell phone. He broadsided Alicia 
Bustos, a 78-year-old driver who was mak-
ing a left turn, leaving her severely injured. A 
jury awarded Bustos $21 million. Ultimately, 
Dyke Industries and the salesman paid $16.2 
million to Bustos to resolve the case. 

An employee for International Paper Co. 
struck Debra Ford’s vehicle, forcing it off a 
highway, into a ditch and fl ipping it onto 
the driver’s side. Ford’s arm was trapped un-
derneath the vehicle and later amputated. A 
witness testifi ed that the International Paper 
employee was using her company cell phone 
when the collision occurred. Before the jury 
returned with a verdict, International Paper 
agreed to pay $5.2 million to settle the case.

Distracted driving is deadly. In 2008, 
5,870 people died and more than 500,000 
others were injured by distracted driving, ac-
cording to the U.S. Department of Transpor-
tation. And according to the Virginia Tech 
Transportation Institute, crash risk increases 
2,300 percent if you’re texting when driving 
a truck – driving drunk only increases your 
crash risk by 700 percent. But it’s all bad. 
When a car driver dials a cell phone, the risk 
of a crash or near crash event leaps 2.8 times 
as high as non-distracted driving, and when a 
truck driver dials a cell phone, that risk sky-
rockets 5.9 times. Overall, National Highway 
Traffi c Safety Administration estimates that 
distracted driving produces almost 80 per-
cent of all crashes in the United States. So, 
whether you’re talking, texting or tweeting, 
it’s a problem.

Lawmakers are recognizing the problem 
and banning distracted driving. Effective 
Oct. 1, 2009, Maryland prohibited texting 
while driving. The Insurance Institute for 
Highway Safety reports that Virginia and 17 
other states also ban text messaging. The Dis-
trict of Columbia went further. DC prohibits 
all use of hand-held phones while driving. 

WrecK-prooF your buSiNeSS
These laws don’t just make for safer roads. 

They bolster the argument that your com-
pany is liable when your employees drive 
distracted. If your employee gets into an 
accident while texting or talking on a hand-
held cell phone, your business may also get 
totaled. You may think it’s farfetched to 
prove that your business is to blame when 
an accident occurs. Actually, the opposite is 
true. With the phone records or data from 
an email server, the victim’s lawyer can match 
the exact time of a call, text or tweet to the 
CSI’s timeline for the collision. From there, 
it’s only a small leap to proving your employ-
ee was distracted – and negligently caused 
the crash. When that happens, your compa-
ny can be found liable because an employer is 
responsible for what its employees do in the 
course of their employment.

Now we have one more tug-of-war add-
ing to the stress of running a business. On 
one side, we’re tempted to wring productivity 
out of every moment of the day. When we’re 
stuck in traffi c, that Blackberry beckons us to 
multitask. But on the other side, too much is 
at stake: people’s safety and your company’s 
existence. 

So CEOs should save lives, and protect 
their businesses, with these guidelines:

background checks and testing: Don’t is-
sue a company vehicle to an employee until 
you’ve confi rmed that he or she has a good 
driving record. Periodically re-check these re-
cords. Also, ask your lawyer if you should test 
company drivers for drug use.

prohibit distracted driving: Establish a poli-
cy prohibiting all distracted driving. Explain 
the policy to your employees and have them 
agree to it in writing.

enforce the policy: Rules mean nothing if 
you don’t live by them.

check your insurance: Make sure you have 
the right insurance coverage and enough of 
it.

Work Hard for Success: Celebrate when you 
achieve it. But leave out the drinking – and 
the talking, texting and tweeting – when 
you’re on the road. For so many reasons, it’s 
just the smart thing to do. ceojack garson

Jack Garson is the founder and a principal of the law firm Garson 
Claxton llC in Bethesda, md, and is also the author of How to Build 
a Business and Sell It for Millions. www.garsonlaw.com. Contact us 
at editorial@smartceo.com.

www.smar tceo .com      february  2010      Wash ington  smar tCeo    43     

We serve the Metropolitan areas of 
Richmond, Washington DC,  Williamsburg, 

Hampton-VA Beach, and Charlottesville. 

Shipping to all other U.S. locations is available.

804-262-4369 
www.icesculpturesunlimited.com

Remember to get the ice!

Your next payroll is just around the 
corner. And so is Payroll Network. 
We’re a leading payroll manage-
ment company, providing 
payroll processing, tax filing, 
time and attendance,  
and HR-related services 
to businesses in the 
greater Washington 
and Baltimore 
metro areas. 

We’re Just Around
the Corner

4940 Nicholson Court, Kensington, MD 20895  
www.payrollaroundthecorner.com  •  240-292-1223

Call us today at 240-292-1223 and ask us about the kind of 
customer service you get from someone just down the street.


